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To Whom It May Concern:

Attached below are the comments of the Personal Care Products Council (formerly Cosmetic
Toiletry and Fragrance Association) with respect to the above-referenced rulemaking.
Please contact me if you have any questions or concerns.

Thank you.

***********************
Please note our new name and website domain:

Frances K. Wu, Esq.
Associate General Counsel
Personal Care Products Council (formerly CTFA)
1101 17th Street, N.W.
Washington, D.C. 20036
202.331.1770
fax 202.331.1969
www.personalcarecouncil.org
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BY FIRST-CLASS MAIL AND E-MAIL fRegComments@state.pa.us')

Pennsylvania Environmental Quality Board
P.O. Box 8477

Harrisburg, Pennsylvania 17105-8477

RE: Proposed Rulemaking on Consumer Products (37 Pa. B. 5117)

Dear Members of the Environmental Quality Board:

The Personal Care Products Council (the Council, formerly the Cosmetic, Toiletry, and
Fragrance Association) submits these comments in response to the Pennsylvania
Department of Environmental Protection's (DEP's) proposal to revise the regulations
governing the volatile organic compound (VOC) content of consumer products. The
Council is the national trade association representing the personal care products industry.
Founded in 1894, we represent approximately 600 members involved in the manufacture
and distribution of cosmetics, toiletries and fragrances in Pennsylvania and throughout
the United States. Approximately one half of our members are manufacturers or
distributors of personal care products while the remaining members provide goods and
services to those manufacturers and distributors. Many of these companies are based in
Pennsylvania and/or have significant facilities in the State.

Our members have a strong interest in maintaining the quality and safety of the products
they sell throughout the United States and beyond. While we have supported efforts by
the U. S. Environmental Protection Agency and environmental authorities in several
states to reduce emissions from consumer products as part of their efforts to improve air
quality, it is of critical importance that implementing regulations ensure the feasibility of
continuing to sell such products across state lines while maintaining consistent quality
and safety. In the pursuit of this goal, we have worked cooperatively with the U.S. EPA,
the California Air Resources Board (CARB), the Ozone Transport Commission (OTC)
and the growing number of jurisdictions that have taken action to adopt the OTC Model
Rule to ensure the greatest degree of consistency possible among the regulations of these
many jurisdictions.

At the outset, we raise the threshold question of whether it is necessary to proceed with
the current proposal for the state of Pennsylvania to meet its SIP commitments. On May
30, 2007, the Director of the U.S. EPA's Office of Air Quality Planning Standards issued
a memorandum to U.S. EPA Regional Offices and to all states preparing ozone State
Implementation Plans.1 The memorandum establishes the VOC Emission Reduction

1 See Memorandum from Stephen D. Page, Director, Office of Air Quality Planning and Standards, to Air
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Credits that states can claim due to the U.S. EPA commercial and consumer product rules
to be proposed imminently (proposed rule scheduled for publication in early 2008), with
new limits to take effect January 1,2009. The U.S. EPA will allow a per capita Emission
Reduction Credit (i.e., percent beyond existing rule) of 0.9 pounds per capita (or 29
percent) beyond that achieved by the 1998 regulation for consumer and commercial
products.

In addition, the memorandum states that the U.S. EPA will provide 75 percent partial
credit for those states with areas needing reduction credits in earlier years (e.g., 2008).
This credit is justified by the fact that the majority of currently marketed products have
already been reformulated to meet the California VOC limits. We therefore urge DEP to
seriously consider suspending action on its current proposal. Avoiding an additional state
rulemaking proceeding would substantially simplify compliance and enforcement, reduce
the costs of regulation, and dispel any chance of unintended but significant differences
between the regulations.

In the event that the current rulemaking goes forward, we commend DEP on substantially
adhering to the revised OTC Model Rule in its development of the current proposal. The
Council worked closely with the OTC on the adoption of both its original regulation and
the 2006 updated version. Our support for these efforts stems from the critical need of
our members to have state regulations that are both technologically and commercially
feasible for compliance and that permit the sale of uniform products across state lines.

We note one deviation from the OTC Rule that is problematic. Throughout the proposal,
the term "designed" appears to have been replaced with "formulated or labeled" - e.g., a
"hair mousse" is defined as a "hairstyling foam formulated or labeled [replacing
'designed'] to facilitate styling of a coiffure and provide limited holding power." We
believe the proposal should revert to use of the term "designed" throughout, to promote
consistency with the OTC Model Rule. "Designed" has a connotation of "intended,"
which is largely in alignment with the federal Food and Drug Administration's intended
use doctrine. This doctrine basically holds that the intended use of the product is
determined by the claims a manufacturer makes about the product, i.e., claims appearing
on the label or in the labeling. By contrast, "formulated" refers to the ingredients and
composition of a product, without reference to claims. As written, the current language
of the proposal - "formulated or labeled" - suggests that a product can be defined solely
on the basis of either 1) its claims, or 2) what may be in the product. Given the vast array
of ingredients used in the personal care products industry and the fact that many
ingredients are used for multiple product categories, it would be a fundamental policy
shift, not to mention impracticable, for the state to decide a product's categorization on
the basis of an ingredient or ingredients.

Therefore, the proposal should be revised to use the term "designed" wherever it
originally appeared in the definitional sections of the rule, or, alternatively, "formulated
and labeled" - but not "formulated or labeled."

Division Directors, Regions I through X, May 30,2007 (copy attached).



Please feel free to contact us if you have any questions or require further information.
We appreciate the opportunity to comment on this proposed rulemaking.

Respectfully submitted,

Frances K. Wu
Associate General Counsel

Attachment
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MEMORANDUM

OFFICE OF
AIR QUALITY PLANNING

AND STANDARDS

SUBJECT: Emission Reduction Credit for TtepsHFeaeM Rules for Categories of Consumer
and Commercial Products unde le t ion W(6) of the Clean Air Act

FROM: Stephen D. Page, Director(
Office of Air Quality PlaimEi'and Stand^ds

TO: Air Division Directors, Regions I through X

The phase II 8-hour ozone implementation rule requires States to submit their modeled
attainment demonstration and reasonable further progress (RFP) elements of their State
implementation plans (SIPs) for most ozone nonattainment areas by June 15,2007,
(November 29,2005 (70 FR 71612); 40 CFR 51.908)/ In the development of these plans, States
will be considering measures to reduce volatile organic compound (VOC) emissions (as well as
nitrogen oxide (NOx) emissions) in and around those nonattainment areas.

This memorandum is in follow-up to the Consumer Products Sector Government Summit
teleconference (Summit) convened by the Office of Air Quality Planning and Standards
(OAQPS) on April 10,2007, and attended by representatives from nearly every Regional Office,
28 State and local agencies, and several multi-jurisdictional organizations. The purpose of this
memorandum is to provide guidance concerning credit that States can take for reductions
associated with three Federal rules being promulgated this calendar year under authority of
section 183 (e) of the Clean Air Act. These rules, which are discussed separately below, will
establish or amend VOC content limits for (1) aerosol coatings (new rule), (2) architectural and
industrial maintenance (AIM) coatings (amendments), and (3) household and institutional
consumer products (amendments). OAQPS is working to finalize these national consumer and
commercial products rules as soon as possible so that fully creditable emission reductions will be
achieved by January 1,2009. Since some States have nonattainment areas that must achieve
reductions prior to 2009, this memorandum also includes provisions for taking partial credit for
early reductions achieved prior to 2009.

"The system of classifications of nonattainment areas was established under the phase 1 8-hour ozone
implementation rule; the classification of an area affects the SIP requirements that apply to the area. (April 30,2004
(69 FR 23951)). However, on December 22,2006, the D.C. Circuit Court of Appeals in South Coast v. EPA vacated
the phase 1 rule, leaving in doubt the classification of areas and thus which requirements apply. EPA has requested
rehearing and clarification of the Court's ruling. Until the Court responds to that request, EPA's advice to States
concerning SIP requirements and the June 15,2007 submission data is contained in a March 19,2007 memorandum
from William L. Wehrum, "Impacts of the Court Decision on the Phase 1 Ozone Implementation Rule."
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Aerosol Coatings Rule

The aerosol coatings category is included in Group III of the section 183(e) list and
schedule for regulation, as modified on May 16,2006 (71 FR 28320). Pursuant to court order,
EPA is required to promulgate a final rule for this category no later than September 30,2007.
We are currently developing a new Federal rule, to be codified as 40 CFR 59 subpart E, based on
California's reactivity-based aerosol coatings rule. We have determined that the reactivity scale
used by California is suitable for use nationwide, and we discuss this issue in detail in the
preamble of the proposed aerosol coatings rule. Our aerosol coatings reactivity rule will
establish product-weighted reactivity limits on the ingredient content of aerosol coatings, which
will, in turn, limit the ozone formed by the products. Consequently, there may or may not be a
reduction in the mass of VOC emitted from the products, although ozone formation is reduced.
Compliance will be required by January 1,2009.

To estimate equivalent VOC mass reductions for credit purposes, we calculated the VOC
reductions that would have been achieved by a mass-based rule equivalent in ozone formation
reduction to our reactivity-based rule. We based this calculation on work done by the California
Air Resources Board (ARB). The ARE had previously developed a mass-based aerosol coatings
rule whose limits were later determined to be technologically infeasible for certain product
categories. The California reactivity-based rule was developed by ARB as an equivalent
replacement for the mass-based rule's VOC limits. We agree with ARB's determination that the
ozone formation reduction achieved by their reactivity-based rule is equivalent to ozone
reductions that may have been achieved from their earlier mass-based rule.b As a result, we have
estimated that our aerosol coatings reactivity rule will achieve the equivalent of a 19 percent
reduction in mass VOC emissions from the 1990 baseline. The year 1990 represents the
baseline, since there has been no previous Federal rulemaking for aerosol coatings. The
creditable reduction that may be claimed is 0.114 pound per capita in previously unregulated

AIM Coatings Rule

We are in the process of amending our 1998 AIM rule, 40 CFR 59 subpart D. The
amended rule generally follows the 2001 Ozone Transport Commission (OTC) Phase I model
rule, which is based on the California Suggested Control Measure published in 2000. The
amendments will be proposed in June 2007, followed by promulgation in December 2007. The
compliance date will be January 1, 2009.

There have been issues raised in the past associated with baseline emission factors and
how to calculate VOC reductions for AIM coatings rules. On August 31, 2005 (70 FR 51694),
EPA published an advance notice of proposed rulemaking (ANPR) to discuss the AIM baseline
issue and solicit comments on how to calculate the VOC reductions achieved in ozone

""Revisions to the California State Implementation Plan and Revision to the Definition Of Volatile Organic
Compounds (VOC) - Removal of VOC Exemptions for California's Aerosol Coating Products Reactivity-based
Regulation (September 13,2005 (70 FR 53930)).



nonattainment areas from AIM coating rules. We plan to address the issues raised in the ANPR
in the preambles of the proposed and final notices for the AIM amendments. However, the
following is our best advice at this time to assist States in calculating their creditable reductions
in their June 2007, SIP submissions.

For purposes of determining the base year emission inventory from AIM coating
operations for the 8-hour ozone plans, we have determined that an emission factor of 3.6 pounds
per capita should be used. When we promulgated the 1998 Federal AIM rule, we used a
4.5 pound per capita pre-rule baseline emission factor. At that time, we advised the States that
the 1998 Federal AIM rule would achieve a 20 percent reduction, resulting in a 3.6 pounds per
capita post-1998 Federal rule emission factor.

A number of States that are members of the OTC have already adopted State AIM
regulations based upon the OTC model rule that are more stringent than the 1998 Federal rule.
These States should calculate the amount of VOC reduction credit from the new Federal AIM
rule for their 8-hour ozone plans in the same way as those States where only the 1998 Federal
AIM rule has applied. This is because the compliance date specified in these States' AIM
regulations based upon the OTC model rule is January 1,2005, and the design values for the
areas designated nonattainment for 8-hour ozone were set using monitoring data from years prior
to 2005. Therefore, the emissions monitored from operations involving AIM coatings during the
years used to determine the design values of the 8-hour ozone nonattainment areas were
reflective of compliance levels of the 1998 Federal rule and not the more stringent State
regulations. As the design value for an area is the level of nonattainment (or starting point) from
which an attainment plan's strategies must reduce emissions to reach ambient air quality levels
that meet the NAAQS, it is important to account for, or inventory, the emission levels from each
source category that were actually being emitted, and therefore monitored, during the years used
to determine that design value. In compiling the emission inventory for SIP planning purposes, a
base year is chosen from among the same years for which the monitoring data is used to
determine the design value. For the 8-hour ozone SIP, the emission inventory base year is
generally 2002. Reductions in emissions that have occurred after the years used to determine the
design value and the emission inventory base year are creditable reductions in both progress and
attainment plans.

We estimate that the amended Federal AIM rule will achieve a reduction of 31 percent
from the post-1998 Federal rule baseline of 3.6 pounds per capita. This is a creditable reduction
of 1.1 pounds per capita.

Consumer Products Rule

We are also in the process of amending our 1998 consumer products rule, 40 CFR 59
subpart C. The AIM coatings amendments and consumer products amendments will be proposed
in the same action. The amended rule is based on the 2006 revised OTC model rule, which is
essentially the same as the California CONS-1 rule. The amended Federal rule will apply to
many more product categories and provide for more stringent VOC content limits than the old
1998 Federal rule. We plan to propose the amendments in June 2007, followed by promulgation
in December 2007. Compliance will be required by January 1,2009.



The baseline for calculating reductions from the amended rule will be compliance with
the 1998 Federal rule, or about 3.1 pounds per capita. For the same reason explained above for
AIM coatings, States who have adopted consumer products rules with compliance dates after the
baseline year for determining design values also should use this 3.1 pound per capita baseline.
We have calculated that the amended Federal rule will achieve a VOC reduction of
approximately 29 percent beyond that achieved by the 1998 Federal rule. This is a creditable
reduction of 0.9 pound per capita.

Partial Credit for Early Reductions

The compliance date for the three Federal rules will be January 1, 2009. Consequently,
these rules cannot assure creditable VOC reductions prior to that date. During the Summit, we
were reminded that some States have areas that must achieve reductions prior to 2009. We are
aware that, for aerosol coatings, consumer products, and AIM coatings, nearly all products
distributed nationwide are already formulated to comply with one or more State regulations with
categories and limits that meet or exceed the requirements of the new Federal rules. As a result,
we are confident that a large majority of the reductions that will be assured by the three Federal
rules are already being achieved. We believe that a conservative approach to providing
assistance to States needing to show reductions before 2009 is to allow an immediate partial
credit of 75 percent of the total creditable reduction for each of the three Federal rules in advance
of the January 2009 compliance date. If a State, after consulting with industry representatives
and with approval of the appropriate Regional Office, provides information that will support a
claim of partial credit different than (greater or less than) 75 percent, that State may claim that
amount in the interim period preceding January 1,2009.

Shortfalls

In summary, States may claim credit for the per capita VOC emission reductions from
source categories covered by the above rules in the attainment demonstration and RFP elements
of their SIP if the emission reductions occur after the baseline year(s) for those plan elements:
However, if the EPA rule does not provide the reduction anticipated for a particular area, any
State claiming credit from the Federal rule will be responsible for developing measures to make
up the shortfall.

Please share this information with the States in your region. Should a State find that
specific circumstances or data for a given area indicate that the amount of reduction credits from
a VOC control measure be calculated differently from the information provided in this
memorandum, that State is urged to work closely with the appropriate Regional Office prior to
formally submitting the SIP revision in which they are seeking those emission reduction credits.



For questions concerning the general status of the three Federal rules or the section
183(e) consumer and commercial products program, please contact Bruce Moore of the Sector
Policies and Programs Division at (919) 541-5460, moore.bruce@epa.gov. For questions
regarding attainment demonstrations and RFP plans, contact John Silvasi of the Air Quality
Policy Division at (919) 541-5666, silvasi.john@epa.gov.

CC: Peter Tsirigotis, OAQPS
Bill Harriett, OAQPS
Penny Lassiter, OAQPS
Fred Thompson, OAQPS
Scott Mathias, OAQPS
Robin Dunkins, OAQPS
Kimber Scavo, OAQPS
Jan Tierney, OGC
Geoffrey Wilcox, OGC
Amy Royden-Bloom, NACAA
Anna Garcia, OTC
Leah Weiss, NESCAUM
Mike Koerber, LADCO
Dan Johnson, WESTAR
Annette Sharp, CenSARA
John Hornback, SESARM


